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ately or grossly negligent.

Although Lorenz & Partners always pays great attention on updating information provided in newsletters and
brochures we cannot take responsibility for the completeness, correctness or quality of the information provid-
ed. None of the information contained in this newsletter is meant to replace a personal consultation with a qual-
ified lawyer. Liability claims regarding damage caused by the use or disuse of any information provided, includ-
ing any kind of information which is incomplete or incorrect, will therefore be rejected, if not generated deliber-

I. Introduction

The Thai government’s efforts to promote
the expansion of information and communi-
cations technology have resulted in good ac-
cess to the Internet for a large part of the
population. As a result, opportunities to par-
ticipate in e-commerce have developed. In
addition, the expansion of 4G and 5G net-
works and the spread of smartphones play a
key role in the growth of e-commerce. Thai
citizens now make a disproportionally high
number of purchases through via
smartphone (“M-Commerce”), which ac-
counts for 67% of Thailand’s overall e-
commerce sales, ranking 6* in the Asia Pa-
cific region.'

As illustrated in Tab-1 below, Thailand's E-
commerce market value is predicted to reach
a total volume of USD 113.45 billion by
2021, a 45.3% increase compared to 2017.°
In Southeast Asia, Thailand held the top
spot for the market value of the business-to-
consumer (B2C) e-commerce sector which
is worth more than USD 27.7 billion by
2021.°
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| Tab-1 E-commerce market value Thailand 2017-
2020, with a forecast for 2021 (in Billion U.S. dollar)
Source: Statista

1 Statista, Mobile commerce sales as a shate of e-commerce APAC
2021-2025, by countty

2 Statista, E-commerce market value in Thailand from 2017 to 2020,
with a forecast for 2021 (in trillion Thai baht).

3 J.P. Morgan. “E-commerce Payments Trends: Thailand” (2019).

With this background, e-commerce has be-
come an interesting opportunity for many
foreign investors. This newsletter provides
insights and a better understanding of the
legal framework in this regard.

1. Forms of online trading

a) “E-Commerce”

Electronic commerce or e-commerce refers
to the processing of business transactions by
means of data transmission, usually via the
Internet, either between companies and con-
sumers (“Business-To-Consumer” — “B2C”)
or between two companies (“Business-To-
Business” — “B2B”). Both forms are com-
monly referred to as “E-Commerce”.

A study on Thai online shop data shows that
the average growth rate of net e-commerce
sales for the top 100 Thai online stores (in-
cluding online shops and e-marketplaces) in
2021 is 18% compared to 2020. *The mar-
ket volume of the top 5 Thai online stores
has increased by 200% since 2018.° Elec-
tronics & Media has the highest online share
among all product categories, followed by
toys, food and personal care, fashion, furni-
ture and appliances.

b) “Electronic marketplace”

Another phenomenon of e-commerce are
the so-called “E-Marketplaces” or electronic
marketplaces (“EMP”). These are virtual
marketplaces, i.e. virtual places created by
information and communication systems for
the coordination of services. As a rule,
goods are offered and sold by third parties,
whereby the underlying purchase contract is
concluded directly between the buyer and

4 ecommerceDB, “eCommerce in Thailand 2021-with data on
the top 100 stores” (2021).

5 ibid.
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the seller (not the EMP operator), and the
seller takes care of shipping the goods and
the rest of the transaction. The EMP opera-
tor usually charges a fee or commission for
providing the sales platform.

Prominent examples of international EMPs
are “Shopee”, “Lazada”, and “HomePro” as
illustrated in Tab-2 below:

NUMBER OF MONTHLY WEB VISITS IN MILLIONS

61.25

Shopee E— |
TH

Lazada

™ Crr— 7 .92

HomePro 1M 2.52

sephora  0.17

TV Direct
Online

0.12
0 10 20 30 40 50 60

| Tab-2 Most popular international B2C EMPs in
Thailand as of the 3 quarter of 2021, by monthly
web visits (millions)

Source: ecommerceDB

c) Social Commerce

“Social commerce” is also playing an in-
creasingly important role in Thailand. This
involves the sale of goods and services via
social networks (such as “Facebook”, “Line”
and “Instagram”).

2. Advantages and disadvantages

a) “Online-Shop”

Setting up an online store has some ad-
vantages over using a third-party platform
(EMP), among others:

(1) A direct link can be established be-
tween the manufacturer and the
(end) customer without being de-
pendent on intermediaries.

(2) The manufacturer has direct access
to customer data (including address-
es, usage behaviour, etc.) and can use
this directly, e.g. for marketing, ad-
vertising, customer service and war-
ranty purposes.

(3) The own product can be offered ex-
clusively and is not lost among a
multitude of other offers.

(4) Without intermediaries or third-party
platforms (EMP), the profit margin
increases, as the corresponding fees
from intermediaries/third-party plat-
form operators are eliminated.

The disadvantages of operating an online
store are:

(1) There is no access to an existing cus-
tomer pool.

(2) Customer confidence must first be
won (e.g. through stand-out prod-
ucts, marketing measures, etc.).

(3) Setting up an online store is relative-
ly time-consuming and costly (instal-
lation of technical equip-
ment/interfaces, customer service,
setting up and connecting to pay-
ment and delivery systems, etc.).

The requirements for opening your own
online store to sell goods in Thailand in-
clude:

(1) Establishment of a (subsidiary)
company registered in Thailand, if
necessary, also with own production.

(2) Creation of a website on which only
own products are offered.

(3) If goods are sold which are not
produced by the company in
Thailand, a share capital of THB
100 million (approx. USD 2.85 mil-
lion) must be paid in, or otherwise a
so-called Foreign Business License
must be applied for (see also section
I 1. (d) below).

(4) Establishment or use of online pay-
ment systems such as PayPal, Line
Pay, Union Pay etc. are associated
with corresponding costs (e.g. setup
and transaction fees).

(5) To obtain the Direct Sales and Di-
rect Marketing License from the
Board of Consumer Protection.

(6) To apply an “E-Commerce” certif-
icate for the companies that selling
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goods and services over the Internet,
or operating as an EMP for sale of
goods via the Internet. It is normally
applied from the Business Registra-
tion Office in the area where the
principal business office is located.

b) “Electronic marketplace” (EMP)
Using an EMP has some advantages over
setting up an online store, among others:

(1) Itis possible to benefit from existing
structures, in particular high custom-
er traffic, central marketing pro-
grams, etc.

(2) The setup is usually relatively simple,
and distribution can take place at
short notice.

(3) There is no need to establish a sepa-
rate company in Thailand.

However, the disadvantages are:

(1) For the use of the EMP, various
costs are incurred, such as product-
dependent commission for each sale.
For example, Lazada levies payment
fee and commission fee per order
(6% of the unit price, VAT includ-
ed).’

(2) Customer data remains in the pos-
session of the marketplace.

(3) The own goods are offered directly
next to competing products.

To successfully register with Lazada, foreign
companies must meet the following re-
quirements, among others:

(1) The foreign company must be
propetly registered in its home coun-
try.

(2) The products must be offered in ac-
cordance with Thai law (especially
consumer protection regulations),
e.g. prohibited sale of firearms, arti-

6 T .azada Fees Overview:
bttps:/ [ sellercenter.lazada.com.nzy/ seller/ helpcenter/ lazada-fees-overview-
6637 htmltspm=aZal 6.belpcenter-psc-search.article.1.504b3 275131 P|

facts, tobacco, gambling, national
protected sanction production.

c) “Social Commerce”

Activities in the area of social commerce are
often in the legal gray area (e.g. distribution
of gray imports) and play at the best case a
subordinate role in the area of the targeted
development of e-commerce for foreign in-
vestors. “Social commerce” is therefore neg-
ligible in the context of this newsletter.

II. Legal Framework

1. Legal Framework of Investment

In principle, Thai foreign investment law is
quite restrictive and requires foreign inves-
tors to apply for a foreign business li-
cense if they hold a majority stake in a
Thai company.

However, in order to increase foreign direct
investment, Thailand promotes promising
economic sectors. The aim is to attract for-
eign investors and strengthen the domestic
economy. In particular, the Thai Board of
Investment provides incentives for this pur-
pose.

a) Foreign Business Act

Foreign investors must comply with the
provisions of the Foreign Business Act B.E.
2542 (1999) (“FBA”). Accordingly, the fol-
lowing persons are restricted from doing
business in Thailand:

natural persons without Thai citizenship;

- legal entities that are not registered in
Thailand; and

- legal entities that are registered in Thai-
land but have at least 50% of their capi-
tal owned or invested by foreign nation-
als or foreign legal entities (regardless of
the number of partners, associates, or
members).
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The aforementioned restrictions shall excep- incentive category “A2”, which provide
tionally not apply if tax incentives as below:

- a FPoreign Business License (“FBL”) has
been issued for the business activity
concerned, which allows such activities
to be carried out;

- CIT (corporate income tax) exemption,

capped for 8 years;

the cap of CIT exemption for a pro-
ject will be calculated annually for the
following expenditures, item by item:
o salary expenses for Thai IT per-
sonnel newly employed.
o Training expenses for Thai IT per-

- the business falls under an exception of
the FBA, or

- the business activity is excluded from
the scope of the FBA.

sonnel.

The FBA divides business activities into dif- O Expenses to acquire prescribed
ferent categories (lsts 1, 2 and 3 of the FBA). certificate of quality system stand-
Without an FBL, foreigners can only operate ards.
in areas that are not regulated in these lists
(e.g. export and production). These must be actual expenses, incurred

after applying for promotion, and be in
b) Investment promotion of the Board the same fiscal year of exercising CIT

of Investment (BOI) rights and benefits.

One way for a foreign investor to hold
100% of the shares in a company in Thai- - exemption of import duties on the fol-
land is through the investment promotion of lowing items:
the Board of Investment (“BOI”). The BOI o machinery; computer, server;
offers various investment incentives for cer- O raw materials used in Research &
tain business sectors which the government Development; and
considers to be beneficial for the develop- o raw materials used in production
ment of the Thai economy. These include for export.

investments to activities relevant to the de-
velopment of software, digital platforms, or
digital content, whether in the context of
“E-Commerce” or other digital services.” In
order to focus more on the growth of the
Thai IT workforce, previous BOI promo-
tion activities under Section 5.8 involving
software development, e-commerce, and
digital services were cancelled and integrated - casler facilitated obtaining of visas and
into Section 5.10. work permits for skilled foreign work-
ers and experts;

It also provides non-tax incentives as be-

low:

- Foreigners are allowed to hold 100% of
the company shares (700% foreign owned

company);

- possibility to acquire land;

aa) Investment Incentives

The BOI subsidy for the development of - permit to take out or femit money
digital platforms, or digital content in the (profits after tax) abroad in foreign cur-
field of “E-Commerce” is subject to the rency.

7 Section 5.10, List of Activities Eligible for Investment
Promotion, Announcement of the Board of Investment
No. Sor. 4/2564.
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bb) Conditions for an “Electronic
Marketplace” (EMP)

The following conditions shall be satisfied
to obtain the BOI promotion and develop
EMPs:

1) To enjoy up to 8 years CIT exemption.
For each year the BOI company wants
to enjoy CIT exemption, the BOI
company must proof that its expenses
on newly emploved local IT staff is
minimum THB 1,500,000 per year
(approx. USD 43,000) (for each BOI
approved project).

Once the application submitted to the
BOI, the company can start the hiring
process and the BOI will count the
salary expenses from the first person
employed from that date. The compa-
ny does not have to start employing
from the date of application ac-
ceptance. If the company prefer to
wait until the BOI application finally
approved before starting employment,
that is also fine.

2) Each prospective project must involve
activities to develop new software,
digital platform, or digital content in
Thailand.

Where a company has an already de-
veloped product before applying for
BOI promotion, the product must be
further developed or improved in
Thailand. The applicant should pro-
vide the information comparing the
old and new productions as minimum
details as below:

1. Product name
ii.  Feature or function of the soft-
ware or digital platform
iii.  Structure of software, digital
platform, or digital content
iv.  Tools and computer language
used in the development

3) CIT (corporate income tax) exemp-
tions are applied only to the revenue
derived from sales or services that di-
rectly link to the BOI-promoted EMP
development.

4) CIT cap is determined on the actual
spending in the year that the
BOI promotion application was sub-
mitted as below:

- CIT cap at 100% salaries expendi-
tures for Thai I'T employees newly
hired.

- CIT cap at 200% expenditures on
training of Thai IT staff and rele-
vant HR development with educa-
tional institutions, such as Work-
integrated Learning (Wil).

- CIT cap at 100% expenditures to
acquire international standards
equivalent to ISO 29110 and
CMMI level 2.

- Additional promotions under the
conditions for competitiveness en-
hancement and SMEs are not ap-
plicable.

cc) Restrictions for “Electronic Mar-
ketplaces” (EMPs)

The BOI’s administrative practice has be-
come increasingly restrictive in the recent
past. Now BOI investment promotions
may be granted for the activities to devel-
op an EMP that provide online service for
the exchange of goods, services or infor-
mation between the users and developers.
However, a further provision of following
activities will not be covered under the
BOI’s tax exemption promotions as be-
low:

x Trading of goods through a platform,
regardless of the retail and wholesale of
all types of products.
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x Trading of services, transportation, and
credit extension through a platform.

X Website development.

x Providing service for data analysis
without the development of algorithms,
tools, or engines in the data analysis.

x Language conversion or addition to ac-
commodate software usage or platform
usage.

X Development or improvement of user
interface of software or platform.

x Development of computer graphic or
visual effect of movies, theaters, adver-
tisements, documentaries.

X Video editing.
x Audio editing for sound effects.

For example, a company may receive tax
exemptions promotions from the BOI for
its activities of EMP development in Thai-
land, but those tax exemptions will not
cover its activities of goods trading and
delivery service through the EMP.

dd) Application Procedure

The application process is investor-
friendly and can be completed within a
short period of time, as the BOI strives to
attract investment to Thailand. The proce-
dure is basically as follows:

- Submission of the application and re-
quired supporting documents.

- Appointment with the BOI for project
presentation (within ten days after ac-
ceptance of the application).

- Presentation of the project to the BOL.

- Evaluation of the project by the BOI.

- Notification of promotion award with-
in seven business days of the evalua-
tion meeting.

- Acceptance of the promotion by the
applicant (within one month after re-
ceipt of the notification).

- Notification of the establishment of
the company to the BOI (within six
months after acceptance of the pro-
motion).

- Issuance of the promotion certificate
within ten working days after the noti-
fication of the establishment of the
company.

c) Foreign Business Licence

Foreign investors providing services beyond
the activities relevant to the substantial de-
velopment of EMPs, such as:

- Retail/wholesale of all types of products
via the Internet; and/or

- delivery services,

must apply for a separate FBL for each
activity based on the FBA.

aa) Retail /wholesale

Retail/wholesale activities ate subject to
List 3 to the FBA (3(14) and 3(15)). A
permit for List 3 activities is issued by the
Thai Ministry of Commerce with the ap-
proval of the Foreign Business Commit-
tee. This committee is a regulatory body
consisting of 19 representatives from min-
istries and business associations.

Experience shows that an FBL for List 3
activities is only granted if there is suffi-
cient evidence that the type of business ac-
tivity applied for is not in competition
with Thai companies. This is generally not
the case for retail and wholesale trade, un-
less it concerns B2B sales of high-tech
goods. Consequently, FBL applications in
these areas of activity are often rejected.
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bb) Delivery services

Domestic delivery services are subject to
List 2 to the FBA (Chapter 1(2)). A permit
for List 2 activities is issued by the Thai
Ministry of Commerce with the approval
of the Council of Thai Ministry of Com-
merce. However, the permitted company
shall also satisfy following conditions:

- no less than 40% of its shares shall be
hold by Thai nationals or Thai juristic
persons;

- the Thai shareholding can be reduced
from minimum 40% to a minimum
25% with the approval of the Council
of Thai Ministry of Commerce, while
at least 2/5 of the total number of di-
rectors shall be Thai nationals.

d) Exceptions (minimum capital re-
quirements)

The requirement of an FBL for retail or
wholesale trade may exceptionally be waived
if a share capital in the amount of THB 100
million (approx. USD 2.85 million) per ac-
tivity is paid in. If, for example, the company
intends to engage in both retail and whole-
sale trade, a paid-up share capital of THB
200 million (approx. USD 5.7 million) is re-
quired.

No FBL is required for the sale of goods
from own production in Thailand. However,
if after-sales services are made for this pur-
pose, an FBL for the service sector must be
applied for, which is usually granted to for-
eign companies.

2. Official approvals

Depending on the design of the online busi-
ness, additional permits may need to be ob-
tained:

a) “E-Commerce” Certificate

Based on the Regulation from the Ministry of
Commerce Re: Entrepreneurs who shall obtain the
E-Commerce Certificate (No. 11) B.E. 2553

(2010) and the Commercial Registration Act
B.E. 2499 (1956), companies selling goods
and services over the Internet, or operating
as an EMP for sale of goods via the Internet
shall apply for an “E-Commerce” certifi-
cate within 30 days of commencing opera-
tions.

Companies active in e-commerce may also
consider applying for a “Registered Trade-
mark” and/or “Verified Trademark”. This is
essentially a mark that the website has been
properly registered with the Ministry of
Commerce (“Registered Trademark”),
which can be implemented in the form of a
source code on the company’s own website,
or that the company is considered a reliable
business partner (“Verified Trademark”).

To obtain a “Verified Trademark™, the
company must, among other things:

- have held a “Registered Mark” for at
least six months; or

- have held an “E-Commerce” certificate
for at least two years.

Upon submission of complete application
documents, the E-Commerce certificate can
usually be issued within one day. The (op-
tional) issuance of the “Registered Mark”
can be done on the same day.

In case of selling goods and services via the
Internet without an E-Commerce certificate,
a fine of THB 2,000 (approx. USD 60) per
day may be imposed.

b) Direct Marketing License

Companies that engage in direct marketing
(both online shops and EMPs) must also
obtain a direct marketing license under the
Direct Sales and Direct Marketing Act B.E. 2545
(2002). A guarantee must be submitted to
the register (the Office of the Consumer
Protection Board) at the same time. This is
intended to provide a certain level of con-
sumer protection, as consumers do not have
the opportunity to view the traded products
in advance and determine any deviations
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from the advertised product in the context
of e-commerce. Direct marketing permits
are usually issued within 60 days of complete
application submission.

Direct marketing without a permit is pun-
ishable by imprisonment of up to one year
or a fine of up to THB 100,000 (approx.
USD 2,800) and THB 10,000 (approx. USD
280) for each day of direct marketing with-
out a permit.

c) Goods Delivery Permit

In the case of deliveries of goods not sold by
the company, a permit must always be ob-
tained from the Department of Land Trans-
portation (Land Transport Act B.E. 2522
(1979)). Goods delivery permits are issued
exclusively to Thai companies (i.e. more
than 50% of the company shares are held by
Thais). Exceptions to the permit require-
ment exist in the case that the goods are de-
livered exclusively by motorcycle. In this
case only the FBL has to be observed. If de-
livery services of third parties are used, the
requirement to obtain a goods delivery per-
mit for the own company does not apply ei-
ther, however, the delivery may not be open-
ly identified as a service of the company, as
otherwise an FBL would be required again.

3. Consumer protection and product
liability regulations

In addition to the requirements of invest-
ment law and the need to obtain certain
permits, consumer protection and product
liability regulations must also be observed.
These result in detail from:

- the Civil and Commercial Code;

- the Product Liability Act B.E. 2551
(2008); and

- the Consumer Protection Act B.E. 2522
(1979).

- Prices of Goods and Services Act B.E.
2542 (1999) as amended.

III. Summary

In principle, the requirements of Thai in-
vestment law apply to foreign investors for e
commerce business as well. However, the
BOI provides exceptions and offers in-
vestment incentives. Nevertheless, these
currently apply only to activities relevant to
the development of software, digital plat-
forms, or digital content, whether in the
context of EMPs or other digital services.

Experience shows, however, that most e-
commerce business models do not fully
comply with BOI incentives. For example: if
goods are also requested to be delivered an
additional licenses may be required.

In view of the rapidly growing market for
online trade, it is advisable to set up the
structure correctly from the beginning, as
the restrictive regulations are often used by
Thai competitors to make life more difficult
for foreign competitors.

We hape that the information provided in this brochure was helpful for yon.
If you have any further questions please do not besitate to contact us.

LORENZ & PARTNERS Co., Ltd.
27% Floor Bangkok City Tower
179 South Sathorn Road, Bangkok 10120, Thailand
Tel.: +66 (0) 2-287 1882
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